Reporting Suspected
Griminal Activity:

IS it Asolutely
Privileged?

Introduction

usinesses frequently are roguinad (o

contact L enforcement o peporl suspected

criminal activiee Restaurants report patrons

wher attempt 1o leae without paving for their
meals. Banks report forgers and counterfeites
attempting 10 pass hogus checks, Department
slores reqort sl .u|alll=u.k. Ulstnzlly the suspects are
arrested and the machinery of the crintdoal justice
systermn kicks into gear. But what happens it the
|§ulina determine that the husiness was mistaken,
that the suspecled crime did nob oceur? Can tort
lishility be imprsed on 2 business establishment
for statements made by an emplovee who contacts
I enforcernent personnel to report suspected
cririnal activire of another persont

The overwhehning wejority of cases that have
aaclidresse] his issuoe e applicd e abselute priv-
e of Cisil ode Section 47 (1 (“Section 47(h1")
oy iz soch coomunications. Sectiond7 (),
by its terms, bars a civil action for damages for
comications made Lo daoy (1) legislative
proceedings, (21 judicial prooeeding, (31 in any
other afficial procesding authortzed by L, or (4)
in the initiztion or course of any other proceling
authorized by law and reviewsble pursuant 1o
[statutes govermning writs of mandate],” with cer-
ain stauluion exceptinns, See Cal CivCode §47(h).

Willianes v Tedor, 120 Cal App &l 745

{19527, the leading case in this area, set ot the

rattionale thusly: “[A] conununication concerming
pessiblis wrongdoing, made to an ofiicial movern-
mental agency such as o local police department,

anil whicl cornmunication s dsiened W prompt
stctivon by theat entity, is as much a part of an ‘offi-
cial procasding” as @ communication nude after
an official investization  has  conmuenced.
|Gitztion. | fter all, *[the policy inderlying the
privilege is o assure the umaost freedon of com
munication berween citizens and public author-
ties whose responsibility it is to investigate and
rernedy wrongdoing.” [ Citation. | o erder for such
investioation to be effective, there must be
open channel of communication by which citi

aens e call L arention o suspectal wmongdo-
e Thar channel would guickly close 1F its s
sithjected the user o risk of labiliny for libel A

fied] privilege i inadeguate under the cir-
curnstances ... The importance of providing o
citizens free and open access o movernmental
agencies for the neporting of suspected illegal
activity outweighs the occasional harm that
might befull o defamed individual, Thos 1he
absolute privilege is essential” [Citation.] And,
since the privilesse provided by Section 47(h)
absobute, it eannot be defeanal be o showing of
nlice,” Wilttems, 20 Cal App. A ar 75354

Mumerous cases presented with the issue
since Witligarss have adopted its esoning, S
e, Beroiz v, Wiell, 34 Cal App ath 485, 494-95
00 Esection 47000 berred defamation claim
based o0 communication o Mexican proseci-
tarst: faheecels o Browseine-Ferrss lidestries
of Califorria, fic, 68 CalAppadth 100, 112
C1Ous) ¢Section 47001 extendal o an emplowoes
statermnent to the police that coworker had threat-
enedd him with violence);  Hfumsicker 1+
Surmveade Hiltonr fane 23 CalAppath 1498,
300204 1 1994) (Section 47(0) applicable to hotel
manager's report fo police that guest ad bran
dishes] wond; fodviesens & Semmeondic, S8 ESupp.2d

107 (5 00 Cal, 199%N (eourt held that Section
47(h) applied o bar defamation claim agains
mian wh reported to police that o coworker had
ssanilted him).

Only one cose rejected the Willaaes ratio
male, Tun Femelon Superior Coterf, 2235
Cal App.Aed 1476 119900, 2 divided court bl that
A citizen’s stlement o police conceming 4 sus-
pectid critme was not an “offical proceeding” cov-
eredd by Section 47(b). An “official proceeding,”
according o Ferelon, was one in which a body
possessed et finding authorily, conducted hear-
ings and renderad adjudicarive judgments based
o the application of law to facts. Only this kind of
proceeding gqualified for the privilege establishid
b Section 47(h). To clothe with ahsolute immu-
nity communications made toa bidy not acting in
suclan adjudicative capacity, Ferefon conclhuded,
wontled e to sanclion “character assassination.”
Femedon, 233 Cal App 3d at 1483,

The conflict between Willfms and it prog-

ey and Ferelon was recently eesolved by the
{alifornia supremne Court in Nagherg o
Celifirnle Foderal ek, FSE, 33 Calath 34
12004, The Faets of Hagbery are straighttorwand,
The plaintitf, a Hisparic woman, attenipted o
cash at her bank g check made ol b ber by smith
Barney, The teller suspected that the cheek was
cotntericit and Lresught it 1o her supereisor The
supervisoe contacted Smith Bamey and s
inforred that the chieck was countereit, She then
contacted the bank's securite manager who
aachviserd ber 1o contact the police, The pelice were
dispantched o the hank, As they arrived, the seeuri .
ey manger, who Teel made his owne inguine of
smith Barnew, Jearmiad that the check was ool
cotnterteit dnd it Smith Barney bl been nois-
taaken, This information was conveved (o the hank
supervisor bt before she could intercept the pulice,
the poolice had besun i investipation amd deten
tinn of the plaintift, The detention ended 2 min-
uless Bster when the plaintifl, who had been hand
cufted, searched aml questioned, was released,
The plaintiff filed 2 complaint against the

bk for discrimination in vielation of the Unrah
Civil Righs Act (the “Unrub Actt, False innprison-
ment, slander, invasion of privacy, intentional
infliction of emotional distress, and negligence,
e trial court dismissed e sl on summany

judgment. The appellate court aflimned, holding
thert Section 470h0 lers lahiline arising from con
wrtnications with ko enforocement conceming
suspectad criminal activity.

The Decision

The issue to be decidad in Hagherg wis
whether the absolule privilege of Section 17(h)
rrrrnized conunnnications W L eoforcenient
of suspected criminal activity, o a4 3 decision, the
court concluded that such communications
absolutely privilessd and cannot support ort liz-
hility, The court’s decision turmed on the public
palicy consideration the citizens need “Tree access
tn the courts dand other official proceedings.”
Hewbers, 51 Calath at 49, & the court stated
e effective aedministearion of justice and the cit
izen's right of acoess to the goverrument for redress
of rievances would be threatened by permitling
o Tiahility for cenmunications connectsl with
judicial or otber official proceedings.” & at49-50.

I thyis regard, the court neted that a long
line of cases hal expanded the privilese of Section
§7th) bevond the boundaries of the courtroom.
For t'?\.:llr'l.]lll.-'. in Sheteeuhier 1 Frigemaan, 32 Cal 3d
L4t (19823, the privilepe was held to protect “com-
munications o or from govermnent officials
which may preccde the initiation of formal pro
ceedings.” In Aashign v, fareimen, 98
Cal AppAth 897 (2002), the privilege was held o
appli to 2 letter urging the Attorney General to
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investigate the propriety of the tix exemnpt status
and husiness practice of a health care providee: In
Dore Awdio. Inc. o Bosenfeld Mever &
Stesmmtetrr, 47 Cal App Ath 777, THL-H3 (1996, Lhe
privilege was held to apply o communications
“preliminary o the imitiabon of an ofleial pro-
ceeding,” between two privite peirfies conceming
wheether they should urge the Altormeys General
investigate the alleasd Euilire of aomecording stodi
tey ey movaltics b vanous clarities, Likewise, in
Wike o Theiffe Paless, Jrac 83 Cal Appaath 1290
C20000, the preivilege was Tiehl feeesdend o men's

allegedbe unbeondid and malicious wooet o the
Uhepartiment ol Medor Yehicles that his estrnped
it wits anfr o deive becise of hee deg use,

Thie courl also eled the long line of cases
stavting witl e il band inoniaed com
trniestions o police of suspecied ceminadl actis
iy, Fy oonbrast, the court was nob persalbed by
Feplon s analvis, 10 found Q. Fersefon Tl
misinterpretd existing case Lo for the g
i Lt b e alselutele privabegd e commini-
cattion bt e vmende v s oficial procealing
h«-fnr{- ant aucdjedicative oy possessing epnsi-jueli

ol poawers i whictn e secused T aon epporu-
|||l e b hezand, Tnstesnd, s e court peinted oL,

=it is well settled that communivations m: i b
privileged e whien ey cocur cursiche s Do
fg o preevulive atswhich poocecdisl prokstione
b Hesfers, 32 Cal4th at 570 The entical
ey, e courl skt s the sz ol e con-
rucation, net the form insatich in takes place,
fef Thus, astaement ol e police designasd
innilzate s investistion oo dilferent i e
EE s OF sTiemen s mtde o vions gvern
el s intended o peompt ofhcial o
et oof plleved weesloing & al 38

The court b noted that the procedirl
lescttons of s guast-judivel sadnioistrative poo-
ceediny that Fewelone found e oportant sne
ciprally availanle, iF not more so, inea erie|
triatl——the relevant fomm for deermining the
werscite of s police e,

Finalle the court disconeted the concern
wionceld Dy Feweedas hat citbzens would ahuse the
abnlite privilese b Bling Fse police s o
pretrt wf st personal wendetta, 10 hl'll1|| SUCh 1 con
v onersbibd] " il Bused s e uneernted
assurnption: of pullilelite o '_I'_|_' part ol low
eatorcement™ and a lick of confidence™ in e
legzal constraints oo their authorite Sefaersr, 32
Calth ar 3%,

Although the court had asked the partios
ailidress whiether o report b police mothvaned by
eacial o ethnie animus violates the Dnruh 42
after renewing thee record, it declined todecide thar
issue, The court had “serious” doubts whether o
triahile issie of Fact even existad becanse plaintiffs
wlatins wene besed solely on “inferences™ she “sub-
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