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case law bhas

accomplished some
xes” on the
isabilities Act.

by Alan J. Gordee

Intreduction
resident George HLW. Bush signed the
Arpericans with Disabilitics act (°ADA" ) into

General may seek injunctive reliel aml monetary

damages on behalf of an aggrieved pary, a private
plaintifl ey only seek injunctive relief. See 42
LLa0 BEILIRSaM L), (hit2iB): 42 vs.
S2000a-302). A court may dlso allow, in its discre-
lion, o priviite plaintiff reasonable attorneys” fees
and costs, See 42 S0 S 12205

Dresspitee the ADAS clear intent b prevent pri

| wale pertzes Troen recoveringe L|:;||[;lg|_'5~'_ |'||l;'|'|‘:|'i_-c-

ing plaintiffs and their anoemeys huave done just
that by appending o their ADA Lawsnils claims
under the Califomuz Uneuh Civil Rights Act and
Califormia Disabled Persons Acl See Cal, Civil
Code S85000, 34ic). This unforeseen abilice 1o

profit from ADA Bitigation has given hirth to 2

“eottage industey,” where serial plaintilfs sere as

“professional pawms in an ongoing scheme 1o bilk
attomeys' fess,” Rodrigieez v Ineesion, 1000
305 Esupp2d 1278, 1280-81, 1285 (M.DFla.
S0, Many of the ADA suits that have floodesd

district courts throughout the country have been

| browght by o relatively small number of private

plaintiffs (and their attornevs). who e
assumied the mle of private attomeys general,
Wolski v Manearie Torech Rest, 347
ESupp. 2 860 (20040 Meodeks ), deseribed (he
way in which the ADA cash cow is cynically
milked by private parties: “The scheme is siople
an unscrupulous law feoe sends 2 disabled indi

viclual o as mny osinesses as possible, in order

le Brsave hrinn sggeressively seck out any and all vio-

lations of the ADA. Then, rather than simply |

informing a business of the violations, aml
afternpling o remedy the matier throueh [valun-

tary action ], a lawsnit is filed, requesting damage

avards that would put many of the targeted estab
lishimerts out of business. Faced with the specter
ol costly litigation snd o potentially fatal judg
ment against them, most businesses quickly seitle
the matter Modali {347 ESupp.2d at 8637

Faced with an enslaught of abusive ADA lit-
igation, courts have sounded the call for 2 lep-
islative solution. See. eg, Brother o Tige

fromn the Certeal Disrict of California e assis
them tght abusive AT Titigazion. In Mol 1,
stafres, Judee Edweand Rafiediv applicd vexatious
litigation ciase law to requine certain senal plain-
tiffs b ohtain a pre-hling onder before pursuing
any furtbier ADA Bwsuits in the Central District. In
Medsbi o Manekarin fwach Rest., 3539 FSapp.2d
B2 (CICal. 2008) (- Malsé 117, judge Rafeedic
extended that order o the antomeys of iose ser

al plaintiffs whi be conclided hal engaoed in lit

iation practices “bardering on extortionate shys

terism.” fodoat 937 T the thind decision, Tudpe
Gy Taylor, “svnthesizing corment anthorities,”
Bl that san onsombaguous: pre-soit netice and
resnnhle oppRrIUTn 1 clre wens prereguisies
toan award of attorneys” fees under the A7 and
similar Califomia statutes. See Daran 0 Dl
Faon, Frec 373 FSupp.2d 1028 (C.D.Cal. 2005)

Molski I

The Facts i dfodeds Fand & are straightfor
ward. Jarek Molski, a wheelchair bound para
plegie, alleged that he had dioner at the
Mandarin Touch Bestavranm. After dinner Le
attermgied o use the restroor but fond that the
entrance was oo naress e alleeed that he
injured lmsell leaving the restroom He soed
for injunctive reliel and damazes onder the ADg
and Califernia taw

The defendant restaneant brovgehe 3 motion
b have Molski declard 2 vexations litigant Tn
risling o the metion. [edee Batesdic toand that

Maolski's allepations were suspociously sumnlar

those in approximately A0 olther ADA suits
brought by hin in ediral courts since 1999, See
Wiadals £, 347 ESupp 2 at 861, Tncall these suits
Modski uniformly had alleped that: 1) Te had
trowhle fnding van-accessible parking, 2 he
il dlilficulty entering the business; 31 the coun
ters were oo higl; 41 the restrooms wene ool in
compliance with the ADA; and 5) he injured him
sell i some manner. Molski abways sought
imjunctive reliel aod damases &

Molskr 1347 Esupp.2d at 864-00
Furthermare,  becanse  the  “vexations
natune” of Moelski's Alings was mvealed “only

when viewed i he aereade” odee Bafeedie

fourrd that a lesser sanctiom than a pre-Rling onder

would ot put a eeviewing court on notice of

Molski's Titigrioos history and would not assist that
court in assessing whether Malski hag raised 2
“hona fde’ claim of discrimination or whether be
wits Toerely repliying his “sue, sette, sl maove on

to the next swit” strateay. @ ar Bhib-67.

Maolski I

Models F grew ont of Judge Rafeedie’s find

ings in Mofsby [ The issue confronting [udae

Rafeedie was whether or ool (o require Malski's
attomneys, The Frankovich Gronp, o seek permis
sion before Aling any new ADA complaints in the
Central District on behall of any clients. Judge
Rafeedie found that The Frankovich Grng had
engaged inoa pattern of unethical behavior
destgned ultimaltely o extort money from busi-
nesses and (hedr insurers.” & at B3 Accodingly,
not only did Judge Hafeedie require The
Frankewich Group o seek e bedore filing any

new AL cormmlaints, Tne he abso rejuested a

Bar investigation into the propriery of

Frankovich Group's litigation practices. kol
First, Judpe Baferdie noted that o leter sent

b The Frankovich Group to defendans ac or

amund the e ol serviee of ADA complaints vio

[ated ethical cannons apainst offering ady

unrepresented party whoss interests conflicted with
the Farver's chient and appearad o be “aimed al
onte gl coercing @ quick settement " See Malsb
£ 359 FSuppdd @ 928-30. Iy this letter, The
Frankovich Group advised defendants that they
rnigh b insurance coverape e oover e claims
made apainst themn and funher informed them of
the: specifc provisions tat might cover the claims;
that they had no “bona bde” deferse, and that
thes should settle rather than “w;
in needless litigation.” & at 92824,
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Based oo the sheer voluime of st filed
by Molski; the “es

and “hoilerplate” claims in his complaints, the

A
Partners, LLC, 331 ESupp.2d 1368, 1375
(M. Fla. 2004) (“Only Congress can respond to

Faw 11 1960, Thie ADA aldresess discrimination
facedd by the disabled aml reguires the removal
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Second, Judee Hafeedie concluded that the

ituial and factual similarities ‘clarme] physical injumes™ in Melski's numerous

of steuctueal barriers in existing public accomimo
dations where such removal is “readily achicy

able " 42 USC 12082000020 A (i), Rernoval of

vewations litigation tactics that otherwise comply complaints were “canned” and “vontrived in

with its statutory Frameworks.”) But peoposed | contoved nature of his mjure claims when
legistation to amend the ADA by requiring a pre

suil notice that would allow [or an spportunity to

order o implicate the defendants” insurance poli-
viewed in the aspreoate; and the ondeniabl cies” fd He hased this conclusion on the mate of
dttempt “toextract a cash settlement,” Judae

Faleedie conclude] thar St 00 not all [of

e L A L g g e e e e L N : : :
steuctiral barriers is “readilv achievable”™ when il phsical injury - all of the AL complaints fild
in 2006 by The Frankovich Gmop alleged a phys

ical injury; the similarity of th alleged injuries

15 “easily accomplished and able to be caevied out | remediate 2 violation before a lawsoit could be
witheut much difficulty or expense.” 12181191,

The Al allows bolh aggreves] parties gl

Fled bas Failed inthe last thee congressional ses Muolski's suits], were liled s rart of @ schere of

sions from 19992004 spstematic extorton, desianed 1o harass and
inlimidate business owners into agreeing o

cash settlements” amd were Tiled in bad faith.

and the fact that they were allegedly sustained in

the Attorney General m enforoe its provisions, See nn the sbsence of legiskative action, business

42 (150 §5121880a0-th). While the Attorney

difterent husinesses on the sanw day; and the con-
tradictions hetween the claimed injunes and the

www.ringlerassociates.com

&5 in ADA cases now have three mecent decisions
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aciil allestions, & a1 931

Thind, The Frankesich Group resilarly wait
et “up tooone year before Aling their claims, dur
ingg which e the requested daily damages™ of
S 0000 continued o accumulate. o Judge
Ratfewidie comeloded that the obvicus inment of His
tactic was 1o ose a0 large danmse figurs o intm
idate” o small husiness without representation 1o
enter inle a guick setllement

Finally, Judie Rafeedie found the nmisoal
nurmber of settlements of cases hled by The
Frankovich Group “indicative of an exterlion
scherne.” & ar Y35 While the settlerments stand
ing alone would not necessarily have been prool of
such a scheme, when coupled witl the e
sivie | and unethical[ | mamer in which they
were pursied, the unsually high eae of setthe-
mienls indicated such an extortion scheme, &

Daran

I Mo, the plaintill, o paraplegic, suel
[l Taco mwestaurant, alleging he encountensd
architectural barriers that denied him full and
el siccess. The parties eventually seiled the it
aartion for £4.000 and a pronse o fs the barriers,
They left the attorneys” ees tor the court o deter
enine upey rotion. Plaintill filed los mation pur

Mohammed has tred maore than 40 cases in California over the
paast 15 vears and he has buile a repucation as a successful
rransactions lowyer, negotiamyg numerous mult-million dollar
real estate deals and corporare acquisitions. He is a trusted
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We are pleased 1o welcome Mohammed ro the RDB team.
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[ stant o 42 0050 S12205 and California Law and

sonnplit $39, 7499 in fees

Mough Judge Tavlor was constrained from
hinding that a pre-suit notice itsell vwas a preregui
silee o an ADA Lawsuil by Bivosen ¢ Fatd MeNally
Healfy, 200 F3d 827, 852 {9 Cie 20000 {plaintitt
i ALV action is not regquined to give pre suit notice
Ny 1 promote viol
untary compliance), he nevertheless reasoned that

t0 state @ local regulaiory ay

“il is @ proper exercise of discretion and commoen
sense’” 1o regpuire inan AL Lwsuit or parallel stare
case, a5 a prerequisite o moovering altorneys
lees, a pre-litigation unambiguous waming nolice

tor the defendant aml % reasonable opportunity o '

cure the violation.” Dorar, 373 FSupp.2d at 1033

udpe Tavlor re

ied on theee independen
sonirces to suppor! his reasoning. First, he noted 2
movement among listrict courts fo question
whether attorneys” Fees should be deniad whers
there was no evidence of advance notice and rea
sonable opportunity o cure, See Fodriprer @
fpesico, LLC A0S FSupp2d 1278, 1282 n. 14
(ML, 20040 C“One might reasonably ask

“whether atomeys fees should be awarded where

is not inclined ol altomey’s foes for prosecot
ing o bt whien apee-suit letter o the Dilendant
wostthd have achieved the same resul”).

seconil, Jucgse Taylor noted that the California
suprerne Court, “in a persuasive pacallel” w the
citse Defore i, adopted in Grabam o Daimler
Chrler Con,, 34 Calth 533, 577 (2004, the rule
that st plainil} roust engage in an atterpt o settle
his or her dispute before litigation in onder to recoy-
er attomeys fees in A privile atlomey peneril cise
Sew Do, 373 ESupp.2d at 1033,

Thirel, Judge Tavlor noted that the rule of pro-
portionality between the success of the plaintill sl
the fee award mandated by Novrss 20 Sscor G,
191 E3d 1043, 1050-51 (9th Cic 19999, requied
district court to evaluate, among other things, the
ubiguity and wrongfulness of a defendants con
duct and strength of ils discriminatory motive,
issues which would ustally be “unclear” if o pre
Ii|i||!'_|'.|J|=|':-:||u1-||'-|:-|r||:||i|1_.'||-._'_||'~_--.'-.-|-r1-_a:j'.-l-nh.|r
which would becorme les ambiguous i such 4
notice were given but ignored. See Dovare, 373
ESupp.2d at 1033,

Jualpe Tavlor comelonded that it was “fair and

noeffornt is made pre-suit o ohtain voluntary com- | reasonable” to require an unambiguous pre-suit

pliance "y, Macort v Checher Drive-fn Redts,

nolice and opportunity to cure before allowing

frec, 2005 L5 Dhist, LEXIS 2437 at * 1 ("This Court | attomeys fees because mast husinesses would com-
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